THE ENIGMATIC BUT UNIQUE NATURE OF THE ISRAELI LEGAL SYSTEM AE Platsas


Introduction
This article negotiates the prima facie enigmatic but, certainly, secunda facie unique nature of the Israeli legal system. To the comparatist the system in question acts as an enigma, an enigma which, upon closer inspection, hides a most fascinating hybridisation of legal-cultural aspects creating a unique legal blend. Concentrating on the powerful character of the Israeli Supreme Court, the author maintains that the role of the Israeli Supreme Court's judges has reinforced the unique character of the system in question. Yet, close to the developments in the sphere of the Supreme Court, Israel, as a legal system, presents an unparalleled set of developments in the constitutionalisation of its core elements of public law and private law. These elements will be explored in turn. Methodologically, the article operates in the wider premises of comparative law by following a contextual analytical mode comprising socio-legal and legal-historical elements. The analysis will commence with a brief note on the overall analytical approach to be followed (section 2). Thereafter, in section 3 herein the historical development of the modern Israeli legal system will be provided. In section 4 there will be appreciation of the legal, political and social forces in modern Israel, whereas in section 5 the focus of the analysis will revolve around one of the key players of innovation in the modern Israeli legal system, the Israeli Supreme Court. The article examines the constitutionalisation of the public and private law sphere in section 6 and 7 respectively. The contribution concludes with a finding suggesting that Israel is a legal system in kinesis (as opposed to it being a legal system in stasis).
Solving the Israeli legal enigma
To go beneath the surface of the Israeli legal system, ie beyond the fact that this legal system, as any other system, is in the first instance "an operating set of legal institutions, procedures, and rules", 1 one needs to comprehend the modern Israeli society as well as the historical background to the modern Israeli State. Therefore, to comprehend the Israeli legal system, one needs to appreciate the structures, essence and fundamentals of Israel as a whole. Little is really known, in this respect, outside of Israel. The author too, largely because of his European roots, came to realise that Israel is not exclusively a Jewish State (when actually this is the perception of many abroad). Israel is a multi-cultural State; 2 indeed a State of different religions (despite the fact that the Jewish cultural-religious element is clearly the predominant one).
The birth of a new legal system in 1948
Prior to the establishment of the State of Israel in 1948 and before the British Barak "Introduction to the Israeli Draft Civil Code" 1. 4 Barak "Introduction to the Israeli Draft Civil Code" 3. 
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The cultural, political and legal forces in the Israeli society
To proceed with our analysis, we need to appreciate the existence of certain political, When it comes to the legal forces of Israel, one clearly sees the effect of both civilian and common law jurisprudence. When it comes to the particular influences, there has not been a clear predominant force. For instance, the civilian element of the Israeli legal system seems to be one which has been influenced in variable degrees and at different places by the German, French and Italian schools of legal thought.
As such, Israel stands for a hybrid legal system of a highly independent nature. Naturally, this hybridisation between the civilian and the common law tradition does not occur in Israel only but also in other legal systems around the world e.g. in the
Cameroonian legal system, the Japanese legal system and the system of the State of Louisiana, to name a few. A hybrid legal system is perceived as one which, in qualitative terms, combines and to a certain degree fuses different legal traditions (as in different legal mentalities). 14 However, the crucial difference between the approach followed in Israel and the realities of other hybrid legal systems is that in
Israel the choice of certain legal approaches (whether civilian or common laworiented) was a matter of clear legislative choice. Also, Israel, it has to be stressed, started as a common law system but moved towards civilian law "so that it is now a mixture of the two". 15 In methodological terms, the typical example here would be the re-orientation of the Israeli legal system towards a more typically civilian structuring of its laws (even though the substance thereof is predominantly common law based).
Even more interestingly, a silent legal force in Israel is that of the Israeli constitution. The changes in the jurisprudence of the Supreme Court came about due to the realignment of operations of the Court from a formalistic type of an institution to a value-oriented institution of a certain political 35 character. In particular, the value system which the Court promoted was that of liberal legal ideology, human rights being at the centre of that value system. 36 Additionally, the relevant changes then in the "Israeli separation of powers game" are ones that came about as the result of evolution in the Court's operations. Accordingly, Mautner argues that the Supreme Court and the Knesset both "take part in normative and distributive decisions".
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It would also be fair to argue that the strategic positioning of the Supreme Court as a "stronghold of liberalism" in the Israeli society was neither an accident nor some sort of planned development. Typical examples of such departure from an introvert stance would include, at the abstract level, the expansion of justiciability in the Supreme Court's operations and, This being the case, the author would opine that the Supreme Court in Israel has served legal innovation to a greater degree than the executive or the legislature.
The Israeli Supreme Court's activism as a defining element of innovation
The first thing to be noted is that the Israeli Supreme Court tends to operate within only the starting point of interpretation, not its ending ... We must still examine the aim of the legal provision and its purpose, and choose from among the various options sustainable by the provision's language the interpretation leading to the realization of its aim. 61 Clearly, this re-alignment of interpretative devices by a move on the part of the Supreme Court giving recognition to a teleological mode of operations meant that the Court departed to a greater degree from its formalist roots by contesting certain assumptions of formalism e.g. that legal norms are exhausted by their language. 62 Accordingly, this move away from formalism has manifested itself in a number of different ways: the Court's departure from the focus on language, the repositioning of the Court's examination of administrative law breaches from an ultra vires/intra vires analysis to a substantive operations analysis, the Court's following of case law in a less than religiously faithful way. This re-alignment seems to be true for all the judges in the Israeli legal system nowadays. 
5.2
A house of liberalism at the heart of the Israeli legal system: the
Supreme Court
The Israeli Supreme Court is a house of liberalism. This has been clearly a strategic choice on the part of the Supreme Court judges, because a choice has been made.
A choice has had to be made. The choice has been clear: that of secular liberalism. [Judges] should not abandon their role as protectors of human rights in a free and democratic society. They should not defer to the other branches when it comes to the question of the proper balance between competing constitutional values. They should not be apologetic for their nonrepresentative character. Courts are not representative bodies, and it would be a tragedy if they were to become representative. Their role is to give effect to the deep values of their society as expressed in its basic documents, its traditions, and its history. Their role is not to express the mood of the day.
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Unlike the Supreme Court of the United States of America, which confines the operations of the American legal order, the Israeli Supreme Court has gone one step further than that; it has actually defined some of the operations of the Israeli legal system. Unlike the Supreme Court of Japan, which is world-renowned for its 
Constitutionalisation of the public law sphere
In the public law sphere of Israel one notes different developments in different areas of law. In short, penal law is a codified area of law, whilst constitutional law is not a codified area of law (in that it is not consolidated in a single piece of legislation). (20) years. In essence, whilst the Code rejects Continental legal style, it does not reject Continental legal ideas altogether. The Code itself is the result of careful comparative analysis. The legal traditions which have been generally considered are those of the Common law world and of the Civilian world. Principles of traditional Jewish law have been at times resisted in the areas which the Code regulates. The Code has been described by Lerner and Rabello as a "mixed-jurisdiction-sui generis-model", a code which does not otherwise affect areas of law which have been traditionally regulated by religious law in Israel. As such, the Code omits a book on family law, which would be a book normally found in the average Continental civil code. Accordingly, whereas, on the one hand, the Israeli Civil Code has resisted traditional Jewish law to a certain extent, the Code leaves, on the other hand, the religious system of Israel unaffected. For more see Lerner and Rabello 2011 AJCL 765-771, 791 . This brings us to our conclusion. We have examined the enigmatic but certainly unique nature of a young legal system, that of Israel. Legal developments of wideranging character are the case in Israel, whilst Israel could boast the most liberal Supreme Court in the world. This makes for a system of considerable legal beauty.
Amidst legal innovation and legal tradition, this is a system which, in legal terms, straddles the worlds of the common law and continental law, the worlds of traditionality and modernity. Close to this dual hybrid legal nature of modern Israeli law, the Israelis have foreseen the value of comparative legal research in the lawmaking processes of their young State. Together with this one opines that Israel will certainly flourish further when the crystallisation of its laws will materialise further.
The author would like to see this occurring in the foreseeable future so that the enigma which this legal system hides is fully resolved. 
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SUMMARY
The Israeli legal system is unique in that it straddles the two otherwise opposing worlds of tradition and innovation. This creates an enigma for the comparatist, making the exploration of this system an onerous and challenging task. The author wishes to maintain that the system in question is highly innovative and ascribes this quality to the proactive character of the Israeli Supreme Court, whose activism has had a major impact on the character of the domestic system as a whole. While the author explores the reasons why this has been the case, one of his main concerns in this paper will be to examine the innovative character of the Israeli Supreme Court that the enigmatic and innovative characteristics of the Israeli legal system derive from the novel way in which the legal mix has occurred in this system (as opposed to the ingredients of the elements in the mix). In this respect, Israel may have contributed much to the reinvigoration of the modern comparative law agenda, and it may continue to do so in the future, as the system is not one of legal stasis (a mixed system) but one of legal kinesis (a mixing system). 
